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In the case of Siirmeli v. Germany,
The European Court of Human Rights, sitting as a Grand Chamber
composed of:
Mr J.-P. COSTA, President,
Mr C.L. ROZAKIS,
Sir  Nicolas BRATZA,
Mr B.M. ZUPANCIC,
Mr G. RESS,
Mr L. CAFLISCH,
Mr 1. CABRAL BARRETO,
Mr R. TURMEN,
Mr K. JUNGWIERT,
Mr V. BUTKEVYCH,
Mr J. HEDIGAN,
Mr M. PELLONPAA,
Mr K. TRAJA,
Mrs A. MULARONI,
Mrs A. GYULUMYAN,
Mrs D. JOCIENE,
Mr J. SIKUTA, judges,
and Mr T.L. EARLY, Section Registrar,
Having deliberated in private on 9 November 2005 and on 10 May 2006,
Delivers the following judgment, which was adopted on the
last-mentioned date:

PROCEDURE

1. The case originated in an application (no. 75529/01) against the
Federal Republic of Germany lodged with the Court under Article 34 of the
Convention for the Protection of Human Rights and Fundamental Freedoms
(“the Convention”) by a Turkish national, Mr Selim-Mustafa Siirmeli (“the
applicant”), on 24 November 1999.

2. The applicant, who had been granted legal aid, was represented by
Mr O. Wegner, a lawyer practising in Liibeck. The German Government
(“the Government”) were represented by their ~ Agent,
Mrs A. Wittling-Vogel, Ministerialdirigentin, Federal Ministry of Justice.

3. The applicant complained of the length of proceedings in the Hanover
Regional Court and of the lack of an effective remedy in German law in
respect of that complaint.

4. The application was allocated to the Third Section of the Court
(Rule 52 § 1 of the Rules of Court). On 29 April 2004 it was declared
admissible by a Chamber of that Section, composed of Mr 1. Cabral Barreto
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(President), Mr G. Ress, Mr L. Caflisch, Mr R. Tiirmen, Mr B.M. Zupancic,
Mr K. Traja and Mrs A. Gyulumyan, judges, and also of Mr V. Berger,
Section Registrar. On 1 February 2005 the Chamber, in which
Mr J. Hedigan had replaced Mrs A. Gyulumyan, relinquished jurisdiction in
favour of the Grand Chamber, neither of the parties having objected to
relinquishment when asked to state their position (Article 30 of the
Convention and Rule 72).

5. The composition of the Grand Chamber was determined in
accordance with the provisions of Article 27 §§ 2 and 3 of the Convention
and Rule 24. Mr J.-P. Costa, one of the Vice-Presidents of the Court,
subsequently replaced Mr L. Wildhaber, who was unable to take part in the
hearing, as President of the Grand Chamber, and was in turn replaced as a
titular member of the Grand Chamber by Mr M. Pellonpad, the first
substitute judge (Rule 10 and Rule 24 § 3). Mr K. Hajiyev, who was
likewise unable to take part, was replaced by Mr V. Butkevych, the second
substitute judge. Mr G. Ress continued to sit in the case after the expiry of
his term of office, by virtue of Article 23 § 7 of the Convention and Rule 24
§ 4.

6. The applicant and the Government each filed written observations on
the admissibility and merits of the case. The parties replied in writing to
each other’s observations.

7. A hearing took place in public in the Human Rights Building,
Strasbourg, on 9 November 2005 (Rule 59 § 3).

There appeared before the Court:

(a) for the Government
Mrs A. WITTLING-VOGEL, Ministerialdirigentin, Agent,
Mr B. NETZER, Ministerialdirektor,
Mrs C. STEINBEIR-WINKELMANN, Ministerialrdtin,
Mr T. LAUT, judge, on secondment
to the Federal Ministry of Justice, Advisers;

(b) for the applicant
Mr O. WEGNER, Counsel,
Ms A.BEK, Adviser.

The applicant was also present.
The Court heard addresses by Mrs Wittling-Vogel and Mr Wegner and
their replies to questions put by its members.
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THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

A. Background to the case

8. The applicant was born in 1962 and lives in Stade (Germany).

9. On 3 May 1982 he was involved in an accident with a cyclist on the
way to school and sustained injuries including a broken left arm. On
22 May 1982 he left hospital. He subsequently entered into negotiations
with the cyclist’s liability insurers, who paid him a sum of approximately
12,500 euros (EUR) in respect of any damage he might have sustained. The
accident insurers for Hanover City Council, the authority responsible for the
applicant’s school, paid him a temporary disability pension (Verletzenrente)
until the end of 1983. They also paid him approximately EUR 51,000 in
compensation.

10. The applicant subsequently instituted proceedings against the City
Council’s accident insurers, in the course of which a considerable number of
expert reports and medical opinions were produced.

In a judgment of 16 November 1989 the Lower Saxony Social Court of
Appeal (Landessozialgericht), which itself had asked experts in the fields of
orthopaedic surgery, neurology and, at the applicant’s request, hand surgery
to produce reports on his medical problems, acknowledged that he had
become 20% permanently disabled as a result of the accident and was
entitled to a pension on that account with effect from 1 June 1984.

11. Since 1 July 1994, after falling on his left arm or hand in January
1993, the applicant has been in receipt of an occupational-disability pension
of approximately EUR 800 per month.

12. The applicant instituted a second set of proceedings against Hanover
City Council’s accident insurers, seeking in particular the award of an
increased pension. He submitted that the accident had caused him mental
damage and a stomach disorder. In a judgment of 19 February 2001 the
Social Court of Appeal dismissed the applicant’s claim. It based its decision
on two reports by experts in neuropsychiatry whom it had appointed during
the proceedings, on a large number of other medical reports, some of which
had been drawn up shortly after the accident, and on files from other
administrative and judicial proceedings concerning the applicant.
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B. Proceedings in the civil courts

1. The first phase of the civil proceedings

13. On 18 September 1989, after the negotiations aimed at securing
increased payments had failed, the applicant brought an action against the
cyclist’s insurance company in the Hanover Regional Court (Landgericht),
in particular seeking damages and a monthly pension, among other claims.
On 10 June 1991, after holding several hearings and taking evidence about
the accident from four witnesses between July 1990 and March 1991, the
Regional Court delivered a partial decision. It held that the applicant’s
liability for the accident was limited to 20% and that he was entitled to
damages for the remaining 80%.

14. On 26 November 1992 the Celle Court of Appeal
(Oberlandesgericht) dismissed an appeal by the applicant. On
29 January 1993 the applicant appealed on points of law. He twice
requested an extension of the time he had initially been allowed for filing
his grounds of appeal. On 2 June 1993 the applicant’s new representative
applied for a third extension until 14 July 1993. On 14 December 1993 the
Federal Court of Justice (Bundesgerichtshof) dismissed the appeal.

2. The second phase of the civil proceedings

(a) First phase, concerning in particular the appointment of an expert

15. In March 1994 the proceedings for the assessment of the damages
and the pension resumed in the Hanover Regional Court. The applicant was
represented by counsel. On 18 April 1994 the court held a hearing.

16. On 9 May 1994 it ordered an expert medical assessment. On
25 May 1994 the applicant applied for the three judges dealing with his case
to withdraw, but his application was dismissed. On 19 July 1994 Hanover
Medical School proposed a Professor B. to draw up the expert report that
had been ordered. On 21 July 1994 the applicant appealed against the
court’s decision of 9 May 1994. On 2 August 1994 the Celle Court of
Appeal dismissed his appeal.

17. On 15 September 1994 the court appointed Professor B. as the
expert. Professor B. informed the court that it would be preferable for the
report to be drawn up by a specialist in accident surgery and that it was
likely to take at least one year to produce. On 2 December 1994, following a
reminder from the court, the applicant agreed to the appointment of a
surgical expert.

18. On 15 December 1994 a Professor T. was proposed. The applicant
objected to his appointment on the ground that he was not a specialist hand
surgeon (Handchirurg). On 6 February 1995 the court accordingly asked
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Professor B. to draw up the expert report. On 7 February 1995 the applicant
informed the court that he agreed with the deadline set; he insisted,
however, that there should not only be an expert assessment by a general
surgeon but also one by a specialist hand surgeon. Professor B. informed the
court that he was unable to draw up the report as requested because the
fractures observed in the applicant’s forearm did not come within his field
of expertise but were a matter for a specialist in traumatology or an
orthopaedic surgeon. On 20 February 1995 the defendant proposed
appointing Professor T. On 24 April 1995, following a reminder from the
court, the applicant suggested appointing Professor B. or, failing that, a
Professor B.-G.

19. On 12 May 1995 the court appointed Professor T., who informed it
that an additional assessment by a specialist hand surgeon was necessary
and that it was likely to take at least one year to produce the report. On
28 July 1995 the court informed the applicant that Professor B. had refused
to draw up the report and asked him whether Professor B.-G., whom he had
suggested, had already drawn up an expert report on him. On
27 November 1995 the court informed the parties that Professor B.-G. had
retired but that his successor, Professor P., would be appointed as expert.
On 23 January 1996 Professor P. informed the court that it would take him
nine to twelve months to draw up the report.

20. On 3 September 1996 the applicant informed the court that the
accident had caused him severe depression, and asked it to order an expert
psychiatric assessment.

21. On 10 June 1997 the court asked the expert how his report was
progressing. The expert replied that the report would be ready in four to six
weeks. On 22 August 1997 the court again contacted the expert. He initially
replied that the report would be completed by the end of September but
subsequently stated that, owing to an excessive workload, he would need a
further month. Professor P.’s report was received at the court on
6 November 1997. The applicant criticised Professor P.’s work and
requested that he submit an additional report. He also requested an expert
assessment (Schmerzgutachten) of the pain he had felt since the accident.
On 3 December 1997 the court granted the defendant company an extension
of the time it had been allowed for filing observations on the report; it
submitted its observations on 6 January 1998. On 27 April 1998 the
applicant’s representatives informed the court that as their client had been
ill, they would not be able to submit their observations in reply until mid-
May.

(b) Second phase: failure to negotiate an out-of-court settlement

22. On 31 August 1998 the applicant’s representatives informed the
court that the parties had not been able to reach a partial friendly settlement.
They subsequently began fresh out-of-court negotiations on a friendly
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settlement, asking on three successive occasions for the deadline to be put
back. On 5 May 1999 they informed the court that the negotiations had
failed and asked for the proceedings to be resumed. The defendant stated
that the failure of the negotiations had been due to the applicant’s
unreasonable demands.

23. On 27 May 1999 the president of the division dealing with the case
asked the parties to inform him whether they still wished to submit
observations. In a note of 8 September 1999 the reporting judge stated that
the proceedings had not been able to progress more quickly owing to an
excessive workload and to certain priority cases. In a note of
23 December 1999 he made a similar observation, referring to a number of
periods of leave, in particular sick-leave, in addition to the reasons stated
previously.

24. On 18 February 2000 the president of the division asked the parties
to inform him whether they intended to submit any further observations.
The applicant replied that negotiations on an out-of-court settlement could
take until mid-May and that he reserved the right to submit further
observations if they were unsuccessful. On 26 June 2000 he informed the
court that the negotiations had failed and asked for an expert assessment of
his total loss of earnings resulting from the accident. In support of that
request, he submitted an expert psychiatric assessment that had been drawn
up during the proceedings in the Social Court of Appeal (see paragraph 12
above). On 17 August 2000 the defendant informed the court that the
negotiations had failed because the applicant had refused to make payment
of the sum negotiated conditional on the findings of an expert assessment.

(¢) Third phase: preparation of the case file and additional report

25. On 17 October 2000 the applicant requested the court to deliver a
decision promptly, seeing that the proceedings had already taken eighteen
years. In support of his request he submitted an expert psychiatric
assessment of his state of health. In a note of 19 January 2001 the court
pointed out to him that the proceedings had been pending only since
18 September 1989.

26. On 21 February 2001 the applicant revised his claim, which now
concerned a lump sum of 702,122 German marks (DEM - approximately
EUR 359,000) and a monthly pension of DEM 1,000. On 2 March 2001 the
court assessed the value of the subject matter of the case at DEM 985,122.

27. On 17 April 2001 the applicant asked the court when it would be
holding a hearing. On 15 May 2001 the court set the case down for hearing
on 9 July 2001 and asked the applicant to provide information, concerning
in particular his alleged loss of earnings. It was important to establish his
likely career path had the accident not taken place and the extent to which
the physical injury from which he was now suffering was the direct
consequence of the accident.
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28. On 9 July 2001, having obtained the parties’ consent at the hearing,
the court decided to admit in evidence the file from the proceedings in the
Social Court of Appeal. The file could not be forwarded immediately
because it was at the Federal Social Court (Bundessozialgericht).

29. On 14 August 2001, at the applicant’s request, the court ordered
Professor P. to supplement his expert report of 30 October 1997. He replied
that it would take him at least ten months to do so.

30. On 20 September 2001 the court asked the applicant to give his
consent in writing to its consulting the file in the possession of the Federal
Social Court. Pointing out that he was undergoing treatment abroad which
was expected to take until mid-November, the applicant asked for an
extension of the time allowed for his reply. On 26 October 2001 the court
told him that he had not provided sufficient evidence of the injury to his
forearm and asked him to inform it whether he intended to pursue his
request for an assessment by a specialist hand surgeon. The applicant asked
for a further extension of the time allowed for his reply. On 18 December
2001 he stated that he did not agree to the use in evidence of the file from
the proceedings in the social courts and requested a further extension with
regard to the expert surgical assessment.

31. On 8 February 2002 the court ordered the applicant to submit a
number of documents and asked Professor P. to draw up the additional
report. In reply to two letters from the applicant it reminded him that he had
requested the additional report himself. On 7 May 2002 the applicant
submitted his observations, having twice requested further time to do so. On
24 May 2002 he personally informed the court by telephone that he no
longer required the additional report and only wanted an assessment of his
pain, on the ground that he was suffering from neurosis caused by the
proceedings (Prozessneurose).

32. On 28 May 2002 the court declared inadmissible an application for
the judges to withdraw, which the applicant had lodged on 23 March 2002.

33. On 29 May 2002 the court asked the applicant’s representatives for
clarification as to the additional expert report. On 12 July 2002 they
informed the court that their client no longer wished the report to be
produced.

34. On 1 August 2002 the President of the Regional Court asked to be
sent the file in the applicant’s case.

35. On 16 September 2002 the court decided to appoint a Professor X to
draw up an expert report concerning in particular the onset and cause of the
pain suffered by the applicant. It also requested the applicant to provide
certain items of information.

36. On 7 October 2002 the applicant again applied for the members of
the court to withdraw. On 8 October 2002 he asked for an extension of the
time allowed for submitting the information requested. On 22 October 2002
he objected to the expert who had been appointed, proposed another one
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(Dr J.), sought leave to consult the file and applied for a further extension of
six weeks. On 29 October 2002 the court invited him to submit reasons for
his objection to the expert, proposed other experts and gave him until
20 December 2002 to produce the information requested.

37. On 12 November 2002 the applicant personally informed the court
by telephone that he was unable to inspect the file because he had broken
his arm. On 18 November 2002 the defendant proposed an expert. The
applicant expressed the view that the expert proposed, not being a specialist
in the field, was not competent to carry out an assessment of his pain, and
asked the court to deliver a partial decision.

38. On 5 December 2002 Dr J. informed the court that he would be
unable to draw up a report before the end of 2003. On the same day the
court appointed Professor X as expert and dismissed the applicant’s
reservations as to his professional credentials. It pointed out that it was
unable to give a partial decision. The applicant objected that Professor X
had already acted as expert, and requested that an “interdisciplinary” report
be produced in addition to the report on his pain.

39. On 15 January 2003 the applicant applied for the reporting judge in
his case to withdraw.

40. On 3 March 2003 the president of the division dealing with the case
held discussions with the parties’ representatives with a view to reaching a
friendly settlement and scheduled a hearing to that end for 10 March 2003.
At the hearing the applicant stated that he would not let Professor X
examine him. The president asked him to stop telephoning the judges
dealing with the case and stated that, with a view to speeding up the
proceedings, he would not be so willing in future to accept requests to
consult the file. On 2 May 2003 the court, in reply to a further request by
the applicant, informed him that he could consult the file at the court’s
registry but that, to avoid delays in dealing with the case, the file would not
be sent to the registry of the District Court in Stade, his place of residence.

41. On 16 May 2003 a division of the regional court dismissed three
applications by the applicant for the reporting judge to withdraw.

42. On 4 June 2003 the applicant again sought leave to consult the case
file at the registry of the Stade District Court.

(d) Fourth phase: appointment of a new expert

43. On 11 June 2003, after learning that the applicant had instituted
disciplinary proceedings against Professor X, the court appointed Professor
W. to replace him as expert. On 25 June 2003 the applicant left a message
for the president of the division on his answering machine, expressing his
concerns about the choice of expert. The applicant’s representatives also
expressed reservations as to Professor W.’s credentials and proposed
another expert. The president of the division informed the parties that
Professor W. had stated that he was prepared to draw up the report, and
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indicated that he was standing by his choice of expert despite the applicant’s
reservations about him.

44. On 16 September 2003 Hamburg-Eppendorf University Hospital
informed the court that the applicant’s medical examination was scheduled
for 23 October 2003. On 29 September 2003 Professor W. returned the file
to the court and asked it to relieve him of his duties on the ground that the
applicant had stated his opposition to the production of the report and had
contacted the hospital’s legal department to tell them so. On the same day
the court sent the file back to Professor W., asking him to wait and see
whether the applicant kept his appointment for the medical examination. On
29 October 2003 Professor W. informed the court that he had been able to
examine the applicant and asked whether a further expert assessment on
pain therapy could be produced by a Professor Y. On 21 November 2003
the court ordered a further examination of the applicant by Professor Y.

45. On 9 December 2003 Professor W.’s report was received at the
court. The president of the division informed the expert that further
explanations were necessary. On 26 February 2004 the hospital informed
the court that a Dr M., from its psychiatric department, was prepared to
examine the applicant. On 26 March 2004 Professor W. informed the court
that he would be submitting his final conclusions in collaboration with
Dr M. The applicant’s representatives proposed another expert who, in their
opinion, was better qualified to examine their client. On 24 May 2004 the
court eventually appointed a Dr W. as expert. Dr W. replied that the case
was a difficult and complex one requiring approximately 40 hours’ work
and that he would not be able to submit the report until October 2004. On
14 June 2004 the court decided to ask the parties to pay advances on the
fees for the production of the expert report, but the applicant refused to do
so. His representatives objected to the decision of 14 June 2004 but paid the
advances as requested. On 28 June 2004 the court dismissed the objection.

46. On 19 July 2004 the court, in reply to a request by the applicant,
decided not to supplement its decision of 16 September 2002 on the
production of the expert report.

47. On 10 January 2005 Dr W.’s report was received at the court. It was
forwarded to the parties on 21 February 2005. On 8 March 2005 the
applicant’s representatives requested an examination of their client by a
different expert.

48. On 5 April 2005 the court’s registry asked to be sent the file.

49. On 14 April 2005 the applicant submitted an expert report he had
himself commissioned from a Dr K.

(e) Fifth phase: the Regional Court’s judgment

50. On 6 October 2005 the court held a hearing at which Professor W.
gave evidence and Dr W. and Dr K. were present.
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51. In a judgment of 31 October 2005 the court awarded the applicant a
total of EUR 20,451.68 for non-pecuniary damage. Taking into account the
payments already made after the accident, the defendant was required to pay
the outstanding sum of EUR 12,015.36 under this head and EUR 417.93 for
loss of earnings. The court dismissed the remainder of the applicant’s claim
and ordered him to pay 97% of his costs.

Relying on the expert reports ordered in the course of the proceedings, on
the judgments of the Social Court of Appeal and on various other expert
reports and medical opinions produced in separate proceedings, the court
outlined the injuries sustained by the applicant in the accident and examined
whether any other forms of damage, such as chronic pain and mental
disorders, were attributable to the accident as he claimed them to be. It
concluded that there was not a sufficiently established link between the
accident and most of the damage alleged. In assessing non-pecuniary
damage, the court had regard to the circumstances of the accident, the
subsequent conduct of the parties and the relevant case-law of the Celle
Court of Appeal. It pointed out that the length of the proceedings could be
taken into account only in small measure because the defendant could not be
held responsible for the fact that the applicant had not brought his claim
until seven years after the accident, making it more difficult to adduce
evidence, that he had refused to allow the file from the proceedings in the
Social Court of Appeal to be used in evidence and that he had objected on
several occasions to the choice of experts appointed.

52. The applicant subsequently applied to the Celle Court of Appeal for
legal aid in order to appeal against the judgment.

C. Proceedings concerning the length of the proceedings

1. Proceedings in the Federal Constitutional Court

(a) The first set of proceedings

53. On 14 March 2001 the applicant lodged a constitutional complaint
with the Federal Constitutional Court, stating:

“The proceedings at first instance before the Hanover Regional Court in case
no. 20 O 186/89 have lasted since 1989 and have irreparably destroyed my existence.

I am lodging a constitutional complaint on account of an infringement of Article 2
§ 1 and Article 20 § 2 of the Basic Law because the excessive length of the
proceedings is no longer compatible with the rule of law and I request the court to find
a breach of the law and of Article 839 of the Civil Code in that Article 139 of the
Code of Civil Procedure has not been complied with.

Evidence: Hanover Regional Court, no. 20 O 186/89. Information:
no. 1 BvR 352/2000.
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Please inform me if you need any other documents.”

On 23 March 2001 the Federal Constitutional Court requested
information on the state of the proceedings from the Regional Court, which
informed it on 22 May 2001 that it had scheduled a hearing for 9 July 2001.
On 22 June 2001 it sent the applicant the Regional Court’s reply.

54. On 5 and 11 August 2001 the applicant filed additional observations.

55. On 16 August 2001 the Federal Constitutional Court, sitting as a
panel of three judges, decided not to examine the applicant’s complaint
(no. 1 BvR 1212/01). The decision, in which no reasons were given, stated:

“The complaint is not accepted for adjudication. No appeal lies against this
decision.”

(b) The second set of proceedings

56. On 26 May 2002 the applicant again complained to the Federal
Constitutional Court about the length of the proceedings. His complaint,
which referred to his previous one, was worded as follows:

“I, the undersigned, Mr Siirmeli, residing at ..., hereby lodge a constitutional
complaint on account of a breach of the rule of law (Rechtsstaatsprinzip) by the
Hanover Regional Court (no. 20 O 186/89), because the proceedings in that court
continue to be delayed.”

57. On 27 June 2002 the Federal Constitutional Court, sitting as a panel
of three judges, decided not to examine this new complaint (no. 1 BvR
1068/02. In its decision it stated:

“Since the requirements of section 93a(2) of the Federal Constitutional Court Act
have not been satisfied, the constitutional complaint cannot be accepted for
adjudication. It does not raise any issue of fundamental significance (grundsdtzliche
Bedeutung). Nor is there any need to examine the complaint for the purpose of
safeguarding the constitutional rights which the complainant alleges to have been
infringed, since it does not have sufficient prospects of success. The complaint lacks
substance in that it cannot be ascertained from the complainant’s observations
whether the length of the proceedings [in the Hanover Regional Court] has exceeded a
reasonable time.

In accordance with the third sentence of section 93d(1) of the Federal Constitutional
Court Act, no further reasons for this decision are necessary. No appeal lies against
the decision.”

58. On 27 July 2005 the registry of the Federal Constitutional Court
informed the applicant that it was not possible to reopen the proceedings.

2. Action for damages against the State

59. On 23 May 2002 the applicant applied to the Hanover Regional
Court for legal aid in order to bring an action for damages against the State
on account of the excessive length of the proceedings in issue.
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60. On 14 May 2003 the Regional Court refused his application on the
ground that the delays in the proceedings had not been attributable to the
justice system but were due to the courts’ excessive workload. It added that
the applicant had not provided sufficient details of the damage allegedly
sustained.

61. On 21 July 2003 the Celle Court of Appeal upheld that decision,
basing its conclusion, in particular, on the Government’s observations in the
present case before the Third Section of the Court, which the applicant had
produced in the proceedings before it.

II. RELEVANT DOMESTIC LAW AND PRACTICE

A. Federal Constitutional Court Act

62. The relevant provisions of the Federal Constitutional Court Act
(Bundesverfassungsgerichtsgesetz) of 12 December 1985, in its version of
11 August 1993, read as follows:

Section 90

“l. Any person who claims that one of his basic rights or one of his rights under
Article 20 § 4 and Articles 33, 38, 101, 103 and 104 of the Basic Law has been
violated by public authority may lodge a complaint of unconstitutionality with the
Federal Constitutional Court.

2. If legal action against the violation is admissible [zuldssig], the complaint of
unconstitutionality may not be lodged until all remedies have been exhausted.
However, the Federal Constitutional Court may decide immediately on a complaint of
unconstitutionality lodged before all remedies have been exhausted if it is of general
relevance or if recourse to other courts first would entail a serious and unavoidable
disadvantage for the complainant ...”

Section 93a
“l. A complaint of unconstitutionality shall require acceptance prior to a decision.
2. Itis to be accepted
(a) if it raises a constitutional issue of general interest; or

(b) if this is advisable for securing the rights mentioned in section 90(1); or also in
the event that the denial of a decision on the matter would entail a particularly
serious disadvantage (besonders schwerer Nachteil) for the complainant.”

The third sentence of section 93d(1) provides that no reasons need be
given for a decision by a panel of three judges not to accept a constitutional
complaint for adjudication.
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Section 95

“1. If the complaint of unconstitutionality is upheld, the decision shall state which
provision of the Basic Law has been infringed and by which act or omission. The
Federal Constitutional Court may at the same time declare that any repetition of the
act or omission complained of will infringe the Basic Law.

2. If a complaint of unconstitutionality against a decision is upheld, the Federal
Constitutional Court shall quash the decision [and] in the cases contemplated in the
first sentence of section 90(2) above it shall refer the matter back to a competent
court ...”

B. Provisions on the State’s liability

63. Article 34 of the Basic Law (Grundgesetz) provides:

“Where a person, in the exercise of a public office entrusted to him, breaches an
official duty (Amtspflicht) towards a third party, liability shall in principle rest with
the State or the public authority in whose service the person is engaged. An action by
the State for indemnity shall remain possible in the event of intentional wrongdoing or
gross negligence. The possibility of bringing an action for damages or indemnity in
the ordinary civil courts shall remain open.”

64. Article 839 of the Civil Code (Biirgerliches Gesetzbuch) provides:

“l. A public servant who wilfully or negligently commits a breach of his official
duties towards a third party shall afford redress for any damage arising in
consequence. If the public servant merely acted negligently, he may be held liable
only if the injured party is unable to obtain redress by other means.

2. A public servant who commits a breach of his official duties when adjudicating
on an action may not be held liable for any damage sustained unless the breach of
duty constitutes a criminal offence. This provision shall not apply where the breach of
official duties consists in a refusal to discharge a function or a delay in performing it
contrary to professional duty.

3. The obligation to afford redress shall not arise where the injured party has
wilfully or negligently omitted to avoid the damage by means of a legal remedy.”

By Article 253 of the Civil Code, in the version in force until
31 July 2002, compensation for non-pecuniary damage could be awarded
only if it was provided for by law. In this connection, Article 847 § 1, which
was in force until 31 July 2002, provided for compensation only in the event
of physical injury or deprivation of liberty. The new Article 253 § 2 of the
Civil Code, as in force since 1 August 2002, has not introduced any
amendments relevant to the matters in issue in the instant case.
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C. Case-law of the domestic courts concerning the length of civil
proceedings

1. Constitutional complaint as a remedy for expediting proceedings

(a) General principles

65. According to the settled case-law of the Federal Constitutional
Court, Article 2 § 1 of the Basic Law, in conjunction with the principle of
the rule of law as enshrined in Article 20 § 3 of the Basic Law, guarantees
effective protection by the law. The rule of law dictates that, in the interests
of legal certainty, legal disputes must be settled within a reasonable time
(angemessene Zeit). In view of the variety of types of proceedings, there are
no absolute criteria for determining the point at which the length of
proceedings becomes excessive. Regard must be had to all the
circumstances of the case, what is at stake for the parties, the complexity of
the case and the conduct of the parties and any other persons (experts or
others) acting independently of the court. The longer the proceedings as a
whole or at one particular level of jurisdiction, the more pressing the
obligation on the court to take steps to expedite or conclude them (see,
among other authorities, the decisions of 20 April 1982, no. 2 BvL 26/81,
published in the Reports of Judgments and Decisions of the Federal
Constitutional Court, volume 60, p. 253 (at p. 269), and of 2 March 1993,
no. 1 BvR 249/92, Reports, volume 88, p. 118 (at p. 124)).

(b) Consequences of a finding that the length of proceedings is unreasonable

(i) Finding of an infringement

66. Where the Federal Constitutional Court considers that the length of
pending proceedings has been excessive, it holds that there has been an
infringement of the Basic Law and requests the court dealing with the case
to expedite or conclude the proceedings.

For example, in its decision of 20 July 2000 (no. 1 BvR 352/00 — see
Grdsser v. Germany (dec.), no. 66491/00, 16 September 2004), concerning
the length of proceedings that had lasted 26 years, it held:

“... In view of the exceptional fact that the proceedings had already lasted 15 years
by the time the case reached the Court of Appeal, that court should not simply have
treated it as an ordinary complex case. On the contrary, it should have ... used all
available means to expedite the proceedings. If necessary, it should also have sought
ways of lightening its own workload.

It is not for the Federal Constitutional Court to order the courts to take specific
measures to expedite proceedings, that being a matter for assessment by the court
dealing with the case. The decision [as to the measures required] cannot be taken in
the abstract but must have regard to the specific circumstances of the case and to the
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reasons for the length of the proceedings. The fact that the Court of Appeal was
dependent on the collaboration of an expert in the instant case was not an obstacle to
expediting the proceedings. By way of example, when selecting the expert the Court
of Appeal should have taken account of the particular need to speed up its
examination of the case and, to the extent that it had a choice between several
similarly qualified experts, should have attached decisive weight to the time that
appeared necessary to draw up the expert report. The court must keep track of the
production of the report by setting deadlines. If there are any matters requiring the
involvement of several experts, organisational arrangements calculated to allow the
experts to work simultaneously, such as making a copy of the file, should be made
wherever possible.

... The legal analysis of the case and the assessment of the evidence relevant for
establishing the facts are tasks entrusted to the judges. A review of their findings is
only possible in the context of an appeal. In the absence of any specific evidence it is
not necessary to assess whether the Federal Constitutional Court may intervene at an
earlier stage of the proceedings in exceptional cases, for example where the court’s
manner of proceeding is arbitrary in that it is not based on any objective reasons. ...

Seeing that the Court of Appeal has not yet given judgment, the Federal
Constitutional Court must confine itself (muss sich beschrinken) to a finding of
unconstitutionality pursuant to section 95(1) of the Federal Constitutional Court Act.
The Court of Appeal is now required, in the light of the above findings, to take
effective steps to ensure that the proceedings can be expedited and concluded as
quickly as possible. ...”

Similar reasoning was adopted in decisions of 17 November 1999
(no. 1 BYR 1708/99), concerning civil proceedings that had lasted fifteen
years, and 6 May 1997 (no. 1 BvR 711/96), concerning a case that had been
pending before a family court for six and a half years.

In its decision of 6 December 2004 (no. 1 BvR 1977/04), concerning
civil proceedings pending in the Frankfurt am Main Regional Court since
1989, the Federal Constitutional Court reached the following conclusions:

“In view of the exceptional amount of time the proceedings have already taken, the
Regional Court can no longer simply treat this as an ordinary complex case. The
longer the proceedings, the more pressing the obligation on the court to seek to
expedite and conclude them. In such circumstances, the court is obliged to take all
steps available to it to speed up the proceedings. Where necessary, the reporting judge
must ask to be relieved of other duties within the court ...

In accordance with section 95(1) of the Federal Constitutional Court Act, the
Federal Constitutional Court is confined to making a finding of unconstitutionality [of
the length of the proceedings]. The Regional Court is now required, in the light of the
above findings, to take effective steps to ensure that the proceedings can be concluded
promptly.”

(ii) Decisions in which constitutional complaints have been dismissed

67. In certain decisions the Federal Constitutional Court, while declining
to examine a constitutional complaint lodged with it, has given particular
indications to the court complained of. For example, in a decision of
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18 January 2000 (no. 1 BvR 2115/98, unreported) it requested the regional
court concerned to expedite the proceedings, which had been pending for
almost nine years, and to give a final decision promptly (see Herbolzheimer
v. Germany, no. 57249/00, § 38, 31 July 2003). Similar reasoning was
adopted in a decision of 26 April 1999 (no. 1 BvR 467/99) concerning the
length of civil proceedings lasting seven years at one level of jurisdiction,
and in a decision of 27 July 2004 (no. 1 BvR 1196/04) concerning civil
proceedings that had been pending for three years, in which the Federal
Constitutional Court stated that it was assuming that the hearing scheduled
for the end of 2004 would be held on the appointed date.

In a decision of 15 December 2003 (no. 1 BvR 1345/03), concerning
proceedings which had been pending in the Administrative Court for two
years but in which the complainant had reason to believe that his case would
not be dealt with until late 2005, the Federal Constitutional Court observed
that, according to what was at stake for the parties, a case could call for
priority treatment and an exemption from the rule on examining applications
in the order in which they were lodged.

(iii) Remittal of a case to the appropriate court

68. In a number of cases the Federal Constitutional Court, after finding
the length of proceedings to be unconstitutional, has set aside the appellate
court’s refusal to grant the complainant’s request to expedite the
proceedings and has remitted the case to the same court.

For example, in a decision of 11 December 2000 (no. 1 BvR 661/00) it
set aside a judgment in which a court of appeal had dismissed a special
complaint alleging inaction on the part of a family court, and remitted the
case to the court of appeal on the ground that there had been a violation of
the right to a decision within a reasonable time and that it was not
inconceivable that the court of appeal might have reached a different
conclusion if it had taken account of the length of the proceedings. The
same reasons were given in a decision of 25 November 2003
(no. 1 BvR 834/03). Similar findings were reached in decisions of
14 October 2003 (no. 1 BvR 901/03), concerning a period of five and a half
years for an application for legal aid, and 28 August 2000
(no. 1 BvR 2328/96), concerning administrative proceedings that had been
pending for ten years.

In case no. 1 BvR 383/00 (decision of 26 March 2001), concerning a
constitutional complaint about the length of proceedings that had ended, the
Labour Court of Appeal had taken eighteen months to draft its judgment
and the Federal Labour Court had considered that, notwithstanding the fact
that, by law, judgments were to be drafted within a period of five months
from the date on which they were delivered in public, there were no grounds
for allowing the appeal on points of law in the case before it. The Federal
Constitutional Court, holding that there had been an infringement of the
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Basic Law, considered that such cases could be referred to it as soon as the
five-month period had elapsed and remitted the case to a different division
of the Labour Court of Appeal. Similar reasoning was adopted in a decision
of 27 April 2005 (no. 1 BvR 2674/04).

(iv) Other consequences

69. In some cases complainants have declared their constitutional
complaint to have lost its purpose where, after the complaint has been
lodged, the court in question has taken action by scheduling a hearing or
giving a decision. In such cases the Federal Constitutional Court has merely
had to rule on costs.

In case no. 2 BvR 2189/99 (decision of 26 May 2000) the tax court
before which proceedings had been pending for eight years held a hearing
after the applicant had complained to the Federal Constitutional Court of
their excessive length. He consequently withdrew his complaint and was
refunded the legal costs incurred in lodging it in so far as it related to the
length of the proceedings. However, in so far as he had challenged statutory
provisions, he was required to await the outcome of the proceedings in the
tax court. Similar reasoning was adopted in case no. 1 BvR 165/01 (decision
of 4 July 2001), concerning proceedings in the social courts.

2. Special complaint in respect of inaction as a remedy for expediting
proceedings

(a) Case-law of the Federal Constitutional Court

70. In a decision of 30 April 2003 (no. 1 PBvU 1/02), adopted by a
majority of ten votes to six, the Federal Constitutional Court, sitting as a full
court, called upon the legislature to create a remedy in respect of
infringements of the right to be heard by a court. The final part of the
decision contains the following passage:

“To redress certain deficiencies in the system of judicial protection, the courts have
allowed the creation of special remedies partly outside the scope of written law. These
remedies do not satisfy the requirements of constitutional law regarding the
transparency of legal remedies (Rechtsmittelklarheit). Remedies must be provided for
in the written legal order and the conditions for their use must be visible to citizens.”

In the Federal Constitutional Court’s view, the principle of the
transparency of legal remedies resulted from the principle of legal certainty
(Rechtssicherheit), which was an integral part of the rule of law. Citizens
had to be in a position to assess whether a remedy could be used and, if so,
under what conditions.

“The current system of special remedies in respect of violations of the right to be
heard by a court does not comply with this principle of transparency. Doubts thus
exist as to whether a special remedy has to be used first or whether a complaint should
be lodged immediately with the Federal Constitutional Court. To avoid forfeiting their



18 SURMELI v. GERMANY JUDGMENT

rights of appeal, litigants often avail themselves of both remedies at the same time.
Such constraints provide a clear illustration of the shortcomings of special remedies in
terms of the rule of law. At the same time they create an unnecessary burden for
citizens and the courts.

The shortcomings referred to above preclude the Federal Constitutional Court from
making the admissibility of a constitutional complaint contingent on the use of such
special remedies. They are not among the remedies that must be used for the purposes
of the first sentence of section 90(2) of the Federal Constitutional Court Act. In so far
as such an approach has hitherto been adopted by the Federal Constitutional Court, it
can no longer be pursued. ...”

In a decision of 19 January 2004 (no. 2 BvR 1904/03) the Federal
Constitutional Court nevertheless declined to examine a constitutional
complaint by a prisoner concerning the length of proceedings before a court
responsible for the execution of sentences, holding that the complainant
should first have lodged a complaint alleging inaction. After observing that
some courts accepted such a remedy only where the lack of activity could
be deemed to amount to a final rejection of the initial application, the
Federal Constitutional Court pointed out that other courts applied less
stringent criteria. It concluded:

“This remedy was not bound to fail in advance. The complainant could have been
expected to attempt it. He should first have sought judicial protection from the
appropriate courts, even if the admissibility of a remedy was the subject of dispute in
the case-law and among legal writers and there was consequently some doubt as to
whether the court in question would accept it or not.”

In case no. 2 BvR 1610/03 (decision of 29 March 2005) the division of
the Hamburg Regional Court responsible for supervising the execution of
sentences had remained inactive despite several requests to expedite the
proceedings and despite a decision in which the Hamburg Court of Appeal
had held that their length was unlawful. The Federal Constitutional Court
declared the constitutional complaint admissible in so far as it concerned the
court’s inaction but dismissed it in so far as it concerned the impossibility
for the Court of Appeal to give a ruling in place of the Regional Court in
order to put an end to the lack of activity. The Regional Court’s persistent
inaction did not show that the legislative framework failed to satisfy the
requirements of Article 19 § 4 of the Basic Law. Besides the possibility of a
finding by the appellate court that such inaction was unlawful, there were
other remedies for restoring the proper administration of justice, namely an
appeal to a higher authority and an action for damages against the State.

(b) Case-law of the civil courts

71. The special remedy of a complaint alleging inaction
(ausserordentliche Untdtigkeitsbeschwerde) has been recognised according
to varying criteria by a number of courts of appeal. While some have
accepted it where there have been significant delays, others have limited its
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application to cases in which the court’s inactivity cannot be objectively
justified and amounts to a denial of justice. Decisions falling into the latter
category include those delivered by the Celle Court of Appeal on
17 March 1975 (no. 7 W 22/75, in which the remedy was found to be
admissible only if the court’s decision amounted to a denial of justice) and
5 March 1985 (no. 2 W 16/85, in which the remedy was found to be
admissible in respect of an unjustified delay by the lower court in dealing
with an application for legal aid). The Federal Court of Justice, for its part,
has to date left open the question whether, in exceptional cases and with due
regard to constitutional law, a special complaint may be allowed in respect
of arbitrary inaction that could be construed as a denial of justice on the part
of a lower court (see the decisions of 21 November 1994
(no. AnwZ (B) 41/94) and 13 January 2003 (no. VI ZB 74/02)).

72. The Government have cited several decisions in which a court of
appeal has allowed a special complaint alleging inaction and has called on
the lower court to continue its examination of the case (decisions of the
Cologne Court of Appeal (23 June 1981, no. 4 WF 93/81), the Hamburg
Court of Appeal (3 May 1989, no. 2 UF 24/89), the Saarbriicken Court of
Appeal (18 April 1997, no. 8 W 279/96) and the Bamberg Court of Appeal
(20 February 2003, no. 7 WF 35/03)) or have referred the case back to it
(the Zweibriicken Court of Appeal’s decision of 15 November 2004
(no. 4 W 155/04)). More recent decisions have clarified the consequences of
a complaint alleging inaction. For example, in two decisions of
24 July 2003 (nos. 16 WF 50/03 et 51/03) the Karlsruhe Court of Appeal
allowed such a remedy not only where there had been unjustifiable
inactivity amounting to a denial of justice, but also where the delay
complained of was likely to be prejudicial to a parent claiming parental
responsibility, or to the child’s well-being. It observed that it could not take
the place of the family court, even if this was the most efficient manner of
proceeding. Nor could it impose a procedural timetable on the lower court,
since unforeseen circumstances might arise. The action it could take was
limited to calling on the court to expedite the proceedings as much as
possible. However, to give more substance to its order, it set the court
deadlines for dealing with an objection to an expert, for giving the expert six
weeks in which to produce his report or, otherwise, appointing a new one,
for interviewing the parents and child and for arranging a hearing. The
Naumburg Court of Appeal delivered a similar decision on the same subject
on 20 December 2004 (no. 14 WF 234/04). In other cases courts of appeal
have given decisions in place of the lower courts on account of the delays
observed and in so far as the case was ready for decision (decisions of the
Zweibriicken Court of Appeal (10 September 2002, no. 4 W 65/02), the
Naumburg Court of Appeal (19 July 2004, no. 14 WF 38/04) and the
Cologne Labour Court of Appeal (9 June 2004, no. 3 Ta 185/04)).
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3. Action for damages as a remedy

(a) Case-law of the Federal Constitutional Court

73. The Government have not produced any decisions of the Federal
Constitutional Court on this subject.

In a decision of 26 February 1999 (no. 1 BvR 2142/97, unreported — see
Mianowicz v. Germany, no. 42505/98, § 40, 18 October 2001) the Federal
Constitutional Court refused to examine a constitutional complaint on the
following grounds, inter alia:

“... The constitutional complaint is inadmissible in so far as the complainant is
asking the Federal Constitutional Court to award him damages for the excessive
length of the proceedings in issue. If a complainant seeks compensation for pecuniary
or non-pecuniary damage sustained by him as a result of an infringement of his
fundamental rights, he must first exhaust the remedies available in the civil courts. It
is for those courts to assess, where appropriate, the extent to which the provisions on
the State’s liability (Article 34 of the Basic Law) and those deriving from the
European Convention on Human Rights as incorporated in domestic law form a basis
for awarding compensation for the excessive length of proceedings ...”

In a decision of 12 March 2004 (no. 1 BvR 1870/01, unreported) the
Federal Constitutional Court confirmed that position:

“In so far as the constitutional complaint concerns the Labour Court of Appeal’s
decision of 18 May 2001 and that court’s alleged inaction, it has become inadmissible
because the Court of Appeal has in the meantime given judgment.

The complainant is not entitled to seek an ex post facto finding of a violation of the
Basic Law on account of the excessive length of the proceedings. There is no statutory
basis in constitutional law for applying to have a court decision set aside because of
the excessive length of the proceedings, or for seeking damages on that account.
Setting aside the Labour Court of Appeal’s judgment of 3 December 2002 would not
remedy the violation of the Basic Law resulting from the excessive length of the
proceedings but would simply delay them further ...”

(b) Case-law of the civil courts

74. The Government cited a judgment delivered by the Munich I
Regional Court on 12 January 2005 (no. 9 O 17286/03). The case concerned
an action for damages in which the claimant alleged that the Bavaria
Administrative Court of Appeal had remained inactive for a period of four
years and seven months. He had lodged a special complaint with the Federal
Administrative Court alleging inaction on that account. Shortly afterwards,
the Administrative Court of Appeal made an interlocutory order in the
proceedings, with the result that the complainant informed the Federal
Administrative Court that his complaint alleging inaction had lost its
purpose and that his claim now related solely to the reimbursement of his
legal fees. The president of a division of the Federal Administrative Court
replied that as no official proceedings had been instituted before it — the
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complaint alleging inaction being a special remedy — it was unnecessary to
rule on the question of costs. The Regional Court granted the claimant
approximately EUR 1,400 in damages for the legal fees incurred within the
limits of the applicable rates. The court further noted that the claimant had
satisfied the conditions in Article 839 § 3 of the Civil Code by having
appealed to a higher authority before bringing his action before it.

The Karlsruhe Regional Court, however, awarded compensation in a
decision of 9 November 2001 (no. 3 O 192/01) for damage sustained as a
result of the length of proceedings in the Saarland Court of Appeal after the
Federal Constitutional Court had found their length to be unlawful (decision
of 20 July 2000, no. 1 BvR 352/00 — see paragraph 66 above). It pointed out
that State liability was not precluded by the “judicial privilege” enshrined in
the first sentence of Article 839 § 2 of the Civil Code, since that rule did not
apply in the event of inaction on the court’s part. The decision has not
become final (see the Court’s decision in Grdsser, cited above).

THE LAW

I. THE GOVERNMENT’S PRELIMINARY OBJECTION

75. The Government objected that domestic remedies had not been
exhausted in respect of the complaint under Article 6 § 1 of the Convention.
Firstly, the applicant had not yet applied to the Federal Constitutional Court
at the time of his application to the Court; secondly, he had not made a valid
application to the Federal Constitutional Court. His constitutional
complaints had been inadmissible as they had not contained sufficient
grounds. Neither his initial observations of 14 March 2001, amounting to
eight lines, nor his additional observations of 5 and 11 August 2001 had
allowed the Federal Constitutional Court to assess whether the length of the
proceedings in the Regional Court had been excessive. The same was true
of his second constitutional complaint.

76. The applicant asserted that his complaints had contained sufficient
grounds. The conditions applied by the Federal Constitutional Court with
regard to the statement of grounds were excessively formal and impossible
to satisfy without legal assistance. However, the applicant had not had
sufficient financial resources to instruct a lawyer. The Federal
Constitutional Court had, moreover, contacted the Regional Court for
information on the state of the proceedings and had therefore been perfectly
aware of the subject matter of the constitutional complaint.

77. The Court notes that there are two limbs to the Government’s
objection of failure to exhaust domestic remedies. However, it is
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unnecessary to rule on either of them if it is found that, as the applicant
maintained, a constitutional complaint to the Federal Constitutional Court
was in any event bound to fail as it is not a remedy capable of affording
redress for his complaint under Article 6 § 1 of the Convention.

78. The Court observes that in its admissibility decision in the present
case the Chamber joined to the merits the objection that domestic remedies
had not been exhausted, on the ground that the question was closely linked
to that of the existence of an effective remedy within the meaning of
Article 13 of the Convention. It will therefore examine the Government’s
objection under that Article, having regard to the close affinity between
Article 35 § 1 and Article 13 of the Convention (see Kudta v. Poland [GC],
no. 30210/96, § 152, ECHR 2000-XI).

II. ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTION

79. The applicant complained of the lack of any remedies in the German
legal system enabling him to complain of the length of the proceedings in
the Hanover Regional Court. He alleged a violation of Article 13 of the
Convention, which provides:

“Everyone whose rights and freedoms as set forth in [the] Convention are violated

shall have an effective remedy before a national authority notwithstanding that the
violation has been committed by persons acting in an official capacity.”

A. The parties’ submissions

1. The Government

80. The Government asserted that the applicant had had four remedies
available in respect of the length of the proceedings in the Regional Court: a
constitutional complaint, an appeal to a higher authority, a special complaint
alleging inaction and an action for damages.

(a) Constitutional complaint

81. The Government observed that the Court had held that a
constitutional complaint to the Federal Constitutional Court was a remedy
that had to be used for the purposes of Article 35 § 1 of the Convention
where a complaint concerned a court’s inaction or the length of civil
proceedings (they cited Thieme v. Germany (dec.), no. 38365/97,
15 November 2001, and Teuschler v. Germany (dec.), no.7636/99,
4 October 2001).

82. They pointed out that according to the settled case-law of the Federal
Constitutional Court, Article 2 § 1 of the Basic Law taken together with
Article 20 § 3 guaranteed the right to have legal disputes settled within a
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reasonable time. In view of the variety of types of proceedings, there were
no absolute criteria for determining the point at which the length of
proceedings became excessive. Consideration had to be given to all the
circumstances of the case, what was at stake for the parties, the complexity
of the case and the conduct of the parties and of any other person, such as an
expert, who acted independently of the court. The longer the proceedings as
a whole or at one particular level of jurisdiction, the more pressing the
obligation on the court to take steps to expedite or conclude them.

83. As to the means by which the Federal Constitutional Court was able
to influence the length of pending proceedings, the Government admitted
that that court generally confined itself, in accordance with section 95(1) of
the Federal Constitutional Court Act, to holding that there had been an
infringement of the Basic Law. However, it not only requested the court
dealing with the case to expedite or conclude the proceedings (here they
cited the decision of 17 November 1999 referred to in paragraph 66 above)
but also gave indications as to how the proceedings could be expedited, as
was evidenced by its decision of 20 July 2000 (ibid.). By virtue of
section 31(1) of the Federal Constitutional Court Act, its decisions were
binding on all domestic courts and authorities and did not concern only the
courts that had dealt with the proceedings to which the constitutional
complaint related and the parties to them. The Federal Constitutional Court
could also proceed in this manner even where it declared the constitutional
complaint inadmissible (they cited the decision of 27 July 2004 referred to
in paragraph 67 above).

84. Furthermore, the mere fact that notice of a constitutional complaint
satisfying the admissibility criteria was given to the Federal Government or
the government of the Land in which the court in question was situated had
the effect of speeding up the proceedings. Similarly, there were cases in
which complainants had declared that their constitutional complaint had lost
its purpose as a result of a procedural step taken in the meantime by the
court concerned, the costs of bringing the complaint being borne by the
State (they cited the decision of 26 May 2000 referred to in paragraph 69
above). Furthermore, the fact that the Federal Constitutional Court’s
decisions were often published and discussed in the legal press exerted
additional pressure on the courts concerned.

85. Lastly, contrary to what the applicant maintained, the Federal
Constitutional Court had urged the legislature to create a statutory remedy
only in respect of a violation of the right to be heard by a court, without
addressing the question whether it was also necessary to introduce a remedy
in respect of the excessive length of proceedings.

86. At the hearing the Government requested the Court, in the event of
its finding that a constitutional complaint was not an effective remedy
within the meaning of Article 13, to hold that it was nevertheless a remedy
that had to be used for the purposes of the exhaustion requirement in
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Article 35 § 1. Otherwise, the Court would be leaving the way open for
litigants to complain to it directly about the length of domestic proceedings
without first having to go through the Federal Constitutional Court, which
performed a filter function in that regard. That neither could nor should be
the aim of Article 13 and such a finding would lead to an increase in the
number of cases before the Court.

(b) Appeal to a higher authority

87. The Government observed that under section 26(2) of the German
Judges Act (Deutsches Richtergesetz) it was possible to expedite pending
proceedings by means of an appeal to a higher authority.

(c) Special complaint alleging inaction

88. The Government submitted that while it was true that a special
complaint alleging inaction had no statutory basis in German law, it was
nevertheless recognised by a large number of courts of appeal. It was for the
complainant to show that a court had been responsible for an unjustifiable
delay in the proceedings amounting to a denial of justice. In such cases the
court of appeal could order the resumption of the proceedings. Refusal by
the judge in question to comply with the order could constitute grounds for
a request that he or she withdraw. In some cases the court of appeal had
taken over the examination of the case itself and had given a ruling in place
of the lower court responsible for the slow pace of the proceedings. The
Government conceded that to date the Federal Court of Justice had left open
the question whether a complaint alleging inaction should be recognised and
that no decisions had been given on the subject by the Celle Court of
Appeal, which would have had jurisdiction had the applicant lodged such a
complaint on account of the length of the proceedings in the Regional
Court.

(d) Action for damages

89. The Government argued that it was possible to obtain damages for
the excessive length of proceedings by means of an action to establish the
State’s liability. Where delays amounted to a breach of a judge’s official
duties, there could be an entitlement to compensation for the damage
sustained. This was so where the judge wrongfully refused to conduct
proceedings or delayed them, particularly in the event of a total lack of
activity. On account of the principle of judicial independence, the
entitlement generally applied only in cases of flagrant abuse (krasse
Missbrauchsfille). Compensation could be awarded for non-pecuniary
damage where, for example, a person’s physical well-being or health had
been harmed. It was for the civil courts to rule on the award of
compensation, there being no need for a prior finding by the Federal
Constitutional Court that the length of the proceedings was unconstitutional.
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The Government cited a recent decision delivered by the Munich Regional
Court on 12 January 2005 (see paragraph 74 above) in which the claimant
had been refunded the legal costs necessarily incurred in lodging a
complaint about the excessive length of proceedings before an
administrative court of appeal. They further noted that the proceedings
brought by the applicant in the Hanover Regional Court in 2002 had not
concerned the State’s liability for the excessive length of the proceedings
but solely an application for legal aid.

(e) Creation of a new remedy

90. While asserting that existing remedies satisfied the requirements of
Article 13 of the Convention, the Government informed the Court of a bill
to introduce a remedy in the form of a complaint alleging inaction, along the
lines of the Austrian model. This remedy would make it possible to lodge a
complaint about the unjustified length of proceedings with the court
concerned. If the court did not take the necessary steps to expedite the
proceedings, the appellate court would be able to set it an appropriate
deadline for taking such steps.

91. At the hearing the Government conceded that the current position in
the German legal system was not satisfactory. At present, complaints about
the excessive length of civil proceedings could not be lodged with the
appellate courts, which were closer to the proceedings both geographically
and in terms of their subject matter, but had to be raised before the Federal
Constitutional Court, whose primary task was to rule on important issues of
constitutional law. The Government insisted, however, that they did not
consider that state of affairs to constitute a human-rights violation.

2. The applicant

92. The applicant asserted that none of the remedies advocated by the
Government would in practice have made it possible to expedite the
proceedings in the Regional Court.

93. With regard to the remedy of a constitutional complaint, the
applicant submitted that the Federal Constitutional Court did not have the
means to ensure that pending civil proceedings were effectively expedited.
It was limited to declaring their length unconstitutional, a finding that, in
view of the principle of judicial independence, had no effect on the court
concerned. The binding nature of decisions of the Federal Constitutional
Court related only to the application and interpretation of the law and not to
the manner in which proceedings should be conducted. The pressure
allegedly exerted by publication of a decision finding a breach of the right
to a hearing within a reasonable time was insufficient and purely a matter of
speculation, and could not in any event be seriously taken into consideration
in examining the effectiveness of a constitutional complaint. Such published
decisions, moreover, had had no impact on the conduct of the proceedings
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in the Regional Court in his case. For a remedy to be considered effective, it
had to be capable of improving the position of the person concerned, for
example by setting deadlines, as was possible under section 91 of the
Austrian Courts Act (Gerichtsorganisationsgesetz). Such a system made it
easier for litigants to prove, where the deadline was not met, that the court
had delayed the proceedings and to obtain compensation.

94. As regards an appeal to a higher authority, the applicant submitted
that that remedy did not satisfy the criteria of effectiveness for the purposes
of Article 13 of the Convention.

95. As regards the remedy of a special complaint alleging inaction, the
applicant observed that it had no statutory basis in domestic law and had
been recognised only by certain courts of appeal, the Celle Court of Appeal
not being among them. It accordingly could not be regarded as effective
within the meaning of Article 13 of the Convention. Even supposing that
such a remedy was capable of affording redress for the excessive length of
proceedings, it should at the very least be available in a consistent manner at
national level. However, the Federal Court of Justice, the supreme judicial
body responsible for ensuring consistency of case-law at federal level, had
accepted it only in the event of a flagrant denial of justice. The applicant
inferred from this that such a remedy did not have any prospect of
succeeding unless there had been a total lack of activity on the part of the
court in question. In his case, however, the Regional Court had taken a
whole succession of procedural decisions, which were precisely what had
caused the delays. The principle of judicial independence likewise generally
constituted an obstacle to the intervention of a higher court in pending
proceedings. Furthermore, the three decisions cited by the Government in
which courts of appeal had taken over the examination of the case because
of the excessive length of the proceedings in the lower court were recent
and two of them had concerned family law, a field in which particular
diligence and promptness were called for.

96. As regards the remedy of an action for damages, the applicant
pointed out that he had applied to the Hanover Regional Court for legal aid
with a view to suing the Land of Lower Saxony on account of the delays
that had occurred. In view of his insufficient financial resources and the
requirement for him to be represented by counsel, he had not been able to
bring an action directly against the State but had first had to apply for legal
aid. His application had been refused at first instance and subsequently by
the Celle Court of Appeal on the grounds that there had been no unjustified
delays in the proceedings and that he had not provided sufficient details of
the damage he had allegedly sustained. The applicant submitted in
conclusion that this remedy was ineffective because the courts concerned
had taken fourteen months to rule on the matter. Furthermore, it would at
best have resulted in a finding that the State was liable, without expediting
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the proceedings. In any event, the civil courts could not award any
compensation for non-pecuniary damage but only for pecuniary damage.

B. The Court’s assessment

1. General principles

97. Under Article 1 of the Convention, which provides that “[t]he High
Contracting Parties shall secure to everyone within their jurisdiction the
rights and freedoms defined in Section I of [the] Convention”, the primary
responsibility for implementing and enforcing the rights and freedoms
guaranteed by the Convention is laid on the national authorities. The
machinery of complaint to the Court is thus subsidiary to national systems
safeguarding human rights. This subsidiary character is articulated in
Atrticle 13 and Article 35 § 1 of the Convention (see Scordino v. Italy (no. 1)
[GC], no. 36813/97, § 140, ECHR 2006-..., and Cocchiarella v. Italy [GC],
no. 64886/01, § 38, ECHR 2006-...).

98. Article 13 of the Convention guarantees the availability at national
level of a remedy to enforce the substance of the Convention rights and
freedoms in whatever form they may happen to be secured in the domestic
legal order. The effect of Article 13 is thus to require the provision of a
domestic remedy to deal with the substance of an ‘“‘arguable complaint”
under the Convention and to grant appropriate relief. The effectiveness of a
remedy within the meaning of Article 13 does not depend on the certainty of
a favourable outcome for the applicant. Also, even if a single remedy does
not by itself entirely satisfy the requirements of Article 13, the aggregate of
remedies provided for under domestic law may do so. It is therefore
necessary to determine in each case whether the means available to litigants
in domestic law are “effective” in the sense either of preventing the alleged
violation or its continuation, or of providing adequate redress for any
violation that has already occurred (see Kudta, cited above, §§ 157-58).

99. Remedies available to a litigant at domestic level for raising a
complaint about the length of proceedings are ‘“effective” within the
meaning of Article 13 of the Convention if they prevent the alleged
violation or its continuation, or provide adequate redress for any violation
that has already occurred. A remedy is therefore effective if it can be used
either to expedite a decision by the courts dealing with the case, or to
provide the litigant with adequate redress for delays that have already
occurred (see Mifsud v. France (dec.) [GC], no. 57220/00, § 17,
ECHR 2002-VIII).

100. However, as the Court has recently emphasised, the best solution in
absolute terms is indisputably, as in many spheres, prevention. Where the
judicial system is deficient with regard to the reasonable-time requirement
in Article 6 § 1 of the Convention, a remedy designed to expedite the
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proceedings in order to prevent them from becoming excessively lengthy is
the most effective solution. Such a remedy offers an undeniable advantage
over a remedy affording only compensation since it also prevents a finding
of successive violations in respect of the same set of proceedings and does
not merely repair the breach a posteriori, as does a compensatory remedy.
Some States have understood the situation perfectly by choosing to combine
two types of remedy, one designed to expedite the proceedings and the other
to afford compensation (see Scordino, cited above, §§ 183 and 186, and
Cocchiarella, cited above, §8§ 74 and 77).

101. Where a domestic legal system has made provision for bringing an
action against the State, the Court has pointed out that such an action must
remain an effective, sufficient and accessible remedy in respect of the
excessive length of judicial proceedings and that its sufficiency may be
affected by excessive delays and depend on the level of compensation (see
Paulino Tomds v. Portugal (dec.), no. 58698/00, ECHR 2003-VIII, and
Doran v. Ireland, no. 50389/99, § 57, ECHR 2003-X).

2. Application of these principles in the instant case

102. The Court considers, without anticipating the examination of
whether the reasonable-time requirement in Article 6 § 1 of the Convention
was complied with, that the applicant’s complaint concerning the length of
the proceedings in the Regional Court is on its face “arguable”, seeing that
the proceedings in issue have lasted more than sixteen years (see, mutatis
mutandis, Oneryildiz v. Turkey [GC], no. 48939/99, § 151, ECHR 2004-XI).
This complaint has, moreover, been declared admissible by the Chamber.

(a) Constitutional complaint

103. The Court observes that, having regard to the Federal
Constitutional Court’s case-law acknowledging the existence of a
constitutional right to expeditious proceedings (see the Commission’s
decisions in X v. Germany, no. 8499/79, 7 October 1980, Decisions and
Reports (DR) 21, p. 176, and Reisz v. Germany, no. 32013/96,
20 October 1997, DR 91-A, p. 53, which refer to Konig v. Germany,
judgment of 28 June 1978, Series A no. 27, pp. 21-22, §§ 61 and 64), the
Convention institutions have previously taken the view that a constitutional
complaint to the Federal Constitutional Court was an effective remedy in
respect of complaints concerning the length of proceedings (see the
Commission’s decisions in X v. Germany, cited above; W. v. Germany, no.
10785/84, 18 July 1986, DR 48, p. 102; and Reisz, cited above; and also the
Court’s decisions in Teuschler and Thieme, both cited above).

104. However, in the light of the continuing accumulation of
applications in which the only or the principal allegation was that of a
failure to ensure a hearing within a reasonable time, in breach of Article 6
§ 1, the Court adopted a different approach in the Kudta case (cited above,
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§§ 148-49), in which it drew attention to the important danger that existed
for the rule of law within national legal orders when excessive delays in the
administration of justice occurred in respect of which litigants had no
domestic remedy, and observed that it was henceforth necessary,
notwithstanding a finding of a violation of Article 6 § 1 for failure to
comply with the reasonable-time requirement, to carry out a separate
examination of any such complaints under Article 13.

The Court has subsequently undertaken a closer examination of the
effectiveness, within the meaning of Article 13 of the Convention, of
remedies in a number of Contracting States in respect of the length of
proceedings (see, among other authorities, Belinger v. Slovenia (dec.),
no. 42320/98, 2 October 2001; Andrdsik and Others v. Slovakia (dec.),
nos. 57984/00, 60226/00, 60237/00, 60242/00, 60679/00, 60680/00 and
68563/01, ECHR 2002-IX; Slavicek v. Croatia (dec.), no. 20862/02, ECHR
2002-VII; Ferndndez-Molina Gonzdlez and Others v. Spain (dec.),
no. 64359/01, ECHR 2002-IX; Doran, cited above; Hartman v. the Czech
Republic, no. 53341/99, ECHR 2003-VIII; Paulino Tomds, cited above;
Kormacheva v. Russia, no. 53084/99, 29 January 2004; Bako v. Slovakia
(dec.), no. 60227/00, 15 March 2005; Charzynski v. Poland (dec.),
no. 15212/03, ECHR 2005-V; and Lukenda v. Slovenia, no. 23032/02,
ECHR 2005-X).

105. The Court observes that the right to expeditious proceedings is
guaranteed by the German Basic Law and that a violation of this right may
be alleged before the Federal Constitutional Court. Where that court finds
that proceedings have taken an excessive time, it declares their length
unconstitutional and requests the court concerned to expedite or conclude
them. Like the Czech Constitutional Court (see Hartman, cited above, §§
67-68) but unlike other constitutional and supreme courts in Europe (see,
for example, Andrdsik and Others, Slavicek and Ferndndez-Molina
Gonzdlez and Others, all cited above, and Kunz v. Switzerland (dec.), no.
623/02, 21 June 2005), the German Federal Constitutional Court is not
empowered to set deadlines for the lower court or to order other measures to
speed up the proceedings in issue; nor is it able to award compensation. In
the Government’s submission, a finding of unconstitutionality, on account
of its erga omnes effect and the publicity enjoyed by the Federal
Constitutional Court’s decisions, is sufficient to ensure that the proceedings
are effectively expedited, especially as the Federal Constitutional Court
may, where appropriate, give detailed indications as to how the proceedings
could be expedited, as evidenced by its decision of 20 July 2000 (see
paragraph 66 above). The Court notes that that decision, in which the
Federal Constitutional Court did indeed give fairly detailed indications of
the means whereby the Court of Appeal could speed up the proceedings,
remains exceptional and cannot therefore be said to be representative.
Furthermore, as regards the effect in concreto of the Federal Constitutional
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Court’s decisions, the decision in question referred to that court’s settled
case-law to the effect that it was not its task to order the courts to take
specific measures to expedite proceedings, that being a matter for
assessment by the court dealing with the case. In other cases the Federal
Constitutional Court has given somewhat vague indications, such as its
statement that it was assuming that the hearing scheduled by the lower court
would take place or its observation that some cases called for priority
treatment on account of what was at stake for the parties (see paragraph 67
above). In certain cases, in which the constitutional complaint concerned the
refusal of an appellate court to allow a complaint alleging inaction on
account of the length of proceedings in the court below, the Federal
Constitutional Court has set aside the refusal and remitted the case to the
appellate court.

106. Accordingly, the only means available for the Federal
Constitutional Court to ensure that pending proceedings are expedited is to
declare that their length is in breach of the Basic Law and to call upon the
court concerned to take the steps necessary for their progress or conclusion.
In this connection, it is worth noting that the Federal Constitutional Court
itself acknowledges the limited scope of its powers in declaring the length
of proceedings to be unconstitutional (see paragraph 66 above). While
accepting that the proceedings may well be conducted more quickly where
the court in question complies immediately with the Federal Constitutional
Court’s order, the Court notes that the Government have not provided any
indication of the potential or actual impact of the Federal Constitutional
Court’s decisions on the processing of cases in which there have been
delays. It observes that in a case against Germany currently pending before
it, in which such an order had been given by the Federal Constitutional
Court, the proceedings complained of ended sixteen months later in the
court in question and two years and nine months later in the Court of
Appeal (see Grisser, cited above). In another case dealt with by the Court,
in which the Federal Constitutional Court had ordered the proceedings to be
expedited while not finding their length to be unconstitutional, the lower
court took a further period of more than ten months to complete its
examination, and the proceedings as a whole ended two and a half years
after the Federal Constitutional Court’s order (see Herbolzheimer, cited
above, §§ 31-38). In that case, concerning proceedings that had lasted nine
years and eight months, the Court, moreover, found a violation of Article 6
§ 1 of the Convention, whereas the Federal Constitutional Court had
declared the constitutional complaint inadmissible, finding that the length of
the proceedings (almost nine years by that stage) had not yet reached an
intolerable level (see paragraph 67 above).

107. Lastly, as regards the public pressure referred to by the
Government, the Court is not persuaded that this is a factor likely to
expedite proceedings in an individual case.
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108. Having regard to the above considerations, the Court finds that the
Government have not shown that a constitutional complaint is capable of
affording redress for the excessive length of pending civil proceedings.
Accordingly, even assuming that the constitutional complaints lodged by
the applicant, who was not represented by counsel before the Federal
Constitutional Court, did not satisfy the admissibility criteria, he was not
required to raise before that court his complaint about the length of the
proceedings in his case.

(b) Appeal to a higher authority

109. The Court notes that the Government have not advanced any
relevant reasons to warrant the conclusion that an appeal to a higher
authority, as provided for in section 26(2) of the German Judges Act, would
have been capable of expediting the proceedings in the Regional Court. It
observes, moreover, that it has found on a number of occasions that such
appeals are not an effective remedy within the meaning of Article 13 in that
they do not generally give litigants a personal right to compel the State to
exercise its supervisory powers (see Kuchar and Stis v. the Czech Republic
(dec.), no. 37527/97, 23 May 2000; Horvat v. Croatia, no. 1585/99, § 47,
ECHR 2001-VIII; and Lukenda, cited above, §§ 61-63).

(c) Special complaint alleging inaction

110. The Court notes that the special remedy of a complaint alleging
inaction has no statutory basis in domestic law. Although a considerable
number of courts of appeal have accepted it in principle, the admissibility
criteria for it are variable and depend on the circumstances of the particular
case. The Federal Court of Justice has yet to give a ruling on the
admissibility of such a remedy. As regards the consequences where such a
complaint has been declared admissible, the Court notes that the
Government have merely stated, citing four cases in support of their
position, that the appellate court may order the continuation of the
proceedings before the lower court, without giving any further details about
the content of such orders or their effect on the proceedings in issue. As
regards the fact that certain courts of appeal have chosen to give detailed
indications of ways of speeding up the proceedings or have themselves
given a decision in place of the lower court (see paragraph 72 above), the
Court observes that only four such courts have delivered decisions to that
effect, none of them before the application in the present case was lodged in
November 1999, whereas the effectiveness of a particular remedy is
normally assessed with reference to the date of the application (see, for
example, Baumann v. France, no. 33592/96, § 47, 22 May 2001; Nogolica
v. Croatia (dec.), no. 77784/01, ECHR 2002-VIII; and Marien v. Belgium
(dec.), no. 46046/99, 24 June 2004). Moreover, the somewhat general nature
of the findings reached by the full Federal Constitutional Court (see
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paragraph 70 above) tends to suggest, although the decision in question
solely concerned the right to be heard by a court, that an unwritten remedy
with variable admissibility criteria is likely to be problematic in terms of
constitutional law.

111. In their observations the parties agreed that the Celle Court of
Appeal, which would have had jurisdiction had the applicant brought a
complaint alleging inaction on account of the length of the proceedings in
the Regional Court, has yet to give a ruling on the admissibility of such a
complaint. Having regard to the uncertainty about the admissibility criteria
for a special complaint alleging inaction and to the practical effect of such a
complaint on the proceedings in the instant case, the Court considers that no
particular relevance should be attached to the fact that the Celle Court of
Appeal has not ruled out this remedy in principle (see paragraph 71 above).
It further notes that the Federal Constitutional Court did not declare the
applicant’s constitutional complaints inadmissible for failure to exhaust
domestic remedies within the meaning of the first sentence of section 90 (2)
of the Federal Constitutional Court Act (see paragraph 62 above).

112. Accordingly, a special complaint alleging inaction cannot be
regarded as an effective remedy in the instant case.

(d) Action for damages

113. Lastly, as regards the remedy of an action for damages, the Court
notes that the Government have cited only one judgment, delivered recently
by the Munich Regional Court, which held that the inaction observed in
proceedings in the administrative courts amounted to a breach of judicial
duties. However, a single final judicial decision — given, moreover, at first
instance — is not sufficient to satisfy the Court that there was an effective
remedy available in theory and in practice (see Rezette v. Luxembourg,
no. 73983/01, § 27, 13 July 2004; Marien, cited above; and Gama da Costa
v. Portugal, no. 12659/87, Commission decision of 5 March 1990, DR 65,
p. 136). Furthermore, the applicant’s application to the civil courts for legal
aid in order to bring an action for damages was refused on the ground, inter
alia, that there had not been any unjustified delays in the proceedings. In
any event, even if the relevant courts were to conclude that there had been a
breach of judicial duties on account of delays rendering proceedings
excessively long, they would not be able to make any award in respect of
non-pecuniary damage, whereas, as the Court has previously observed, in
cases concerning the length of civil proceedings the applicants above all
sustain damage under that head (see Hartman, cited above, § 68, and
Lukenda, cited above, § 59; see also Scordino, cited above, § 204, and
Cocchiarella, cited above, § 95). The decision of the Munich Regional
Court (cited in paragraph 74 above) is a telling example of this shortcoming,
since the applicant in that case obtained only partial reimbursement of the
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legal costs he had necessarily incurred in lodging the complaint alleging
inaction.

114. Accordingly, an action for damages was not a remedy capable of
affording the applicant adequate redress for the length of the proceedings.

(e) Conclusion

115. In conclusion, none of the four remedies advocated by the
Government can be considered effective within the meaning of Article 13 of
the Convention. As regards the effectiveness of these remedies in the
aggregate, the Court notes that the Government have neither alleged nor
shown that a combination of two or more of them would satisfy the
requirements of Article 13. It is therefore unnecessary to rule on this
question.

116. Accordingly, the applicant did not have an effective remedy within
the meaning of Article 13 of the Convention which could have expedited the
proceedings in the Regional Court or provided adequate redress for delays
that had already occurred. There has therefore been a violation of this
Article and the Government’s objection of failure to exhaust domestic
remedies must be dismissed.

117. As regards the possible introduction in the German legal system of
a new remedy in respect of inaction, the Court refers to its findings in
relation to Article 46 of the Convention (see paragraph 138 below).

II. ALLEGED VIOLATION OF ARTICLE 6 § 1 OF THE CONVENTION

118. The applicant complained of the length of the proceedings in the
Hanover Regional Court. He relied on Article 6 § 1, the relevant part of
which provides:

“In the determination of his civil rights and obligations ..., everyone is entitled to a
... hearing within a reasonable time by [a] ... tribunal ...”

119. The Court notes that the proceedings in issue began on
18 September 1989, when the applicant applied to the Regional Court, and
are still pending. They have therefore lasted more than sixteen years and
seven months to date.

A. The parties’ submissions

1. The Government

120. The Government conceded that the length of the proceedings in
issue was considerable but argued that this was due to the complexity of the
case and, above all, to the applicant’s conduct.
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121. The complexity of the case stemmed, in their submission, from the
need to carry out a number of expert medical assessments. The fact that the
applicant had fallen a further time on his hand or left arm on 4 January 1993
had made it even more difficult to assess the precise after-effects of his
accident in 1982.

122. The main reason for the delays observed had been the applicant’s
conduct. He had repeatedly filed lengthy submissions, had twice revised his
initial claim, had asked on seventeen occasions for additional time to submit
his observations, had twice requested a stay of the proceedings with a view
to negotiating a friendly settlement, had several times objected to the judges
and experts involved in his case and had requested several expert
assessments. The Government asserted that although representation by
counsel was compulsory, the Regional Court had been obliged to take into
account the observations submitted by the applicant personally because, for
example, an application for a judge to withdraw could be lodged without the
intervention of a lawyer. They pointed out that German civil procedure was
governed by the principle that the procedural initiative lay with the parties.
Delays amounting to a total of fifteen months during the first phase of the
proceedings and four years and ten months during the second were
attributable to the applicant. Furthermore, he had not instituted proceedings
in the Regional Court until seven years after the accident, a fact that had
complicated the domestic courts’ task. In conclusion, the applicant had
contributed so much to the length of the proceedings that he could not
validly complain about it to the Court.

123. The Government admitted that the Regional Court could perhaps
have conducted the proceedings more quickly if it had paid less regard to
the applicant’s objections to the choice of experts appointed. They
emphasised, however, that it had been necessary to take great care in
selecting the experts in order to ensure that they had the necessary medical
expertise to obtain conclusive findings as to the extent to which the 1982
accident had been the cause of the applicant’s fragile state of health. The
Government stated that it had taken three years in total to produce the expert
reports. They added that, having been informed that out-of-court
negotiations between the parties were in progress, the Regional Court had
had valid reasons for awaiting their outcome before resuming the
proceedings.

124. As to what was at stake in the case, the Government observed that
it had not called for special treatment. Following his accident in 1982, the
applicant had successfully completed a training course in information
technology and had worked for several years. It was only as a result of his
accidents in 1990, 1991 and 1993 that he had had to stop working and was
now in receipt of an occupational-disability pension.
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2. The applicant

125. The applicant disputed the Government’s submissions, contending
that the case had not been particularly complex, especially as the Regional
Court had already delivered a partial decision in 1991. He gave a detailed
breakdown of periods of inaction totalling 34 months in the proceedings. In
particular, the Regional Court had taken a long time to appoint an expert
who ultimately had not had the necessary expertise in the fields of hand
surgery and the causes of pain.

126. The applicant pointed out that the Regional Court had remained in
charge of the conduct of the proceedings and had not been obliged to take
into account the numerous observations and requests he had submitted
personally since, as the court had informed him at the start of the
proceedings, representation by counsel was compulsory before it. The
applicant pointed out that the reason why he had contacted the Regional
Court so frequently was that he had been frustrated at the length of the
proceedings. He further noted that the Regional Court had given judgment a
few days prior to the hearing in his case before the Court, a fact that showed
that it had been quite capable of concluding the proceedings.

127. As to what was at stake in the case, at the hearing before the Court
the applicant emphasised that the outcome of the proceedings was very
important for him and his future. In its partial decision of 1991 the Regional
Court had held that he was entitled to an award for 80% of the damage he
had sustained. He had therefore been entitled to expect a substantial amount
of compensation, serving as a financial basis for his future plans.

B. The Court’s assessment

128. The Court reiterates that the reasonableness of the length of
proceedings must be assessed in the light of the circumstances of the case
and with reference to the following criteria: the complexity of the case, the
conduct of the applicant and of the relevant authorities and what was at
stake for the applicant in the dispute (see Frydlender v. France [GC],
no. 30979/96, § 43, ECHR 2000-VII).

129. It further refers to its settled case-law to the effect that even in legal
systems applying the principle that the procedural initiative lies with the
parties (Parteimaxime), as the German Code of Civil Procedure does, the
parties’ attitude does not dispense the courts from ensuring the expeditious
trial required by Article 6 § 1 (see Guincho v. Portugal, judgment of
10 July 1984, Series A no. 81, p. 14, § 32; Capuano v. Italy, judgment of
25 June 1987, Series A no. 119, p. 11, § 25; Union Alimentaria Sanders S.A.
v. Spain, judgment of 7 July 1989, Series A no. 157, p. 157, § 35; Duclos
v. France, judgment of 17 December 1996, Reports of Judgments and
Decisions 1996-VI, p. 2180, § 55; Pafitis and Others v. Greece, judgment of
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26 February 1998, Reports 1998-1, p. 458, § 93; H.T. v. Germany,
no. 38073/97, § 35, 11 October 2001; Berlin v. Luxembourg, no. 44978/98,
§ 58, 15 July 2003; and McMullen v. Ireland, no. 42297/98, § 38,
29 July 2004). The same applies where the cooperation of an expert is
necessary during the proceedings (see Scopelliti v. Italy, judgment of
23 November 1993, Series A no. 278, p. 9, §§ 23 and 25; Martins Moreira
v. Portugal, judgment of 26 October 1988, Series A no. 143, p. 21, § 60;
and Herbolzheimer, cited above, §§ 45 and 48).

It lastly reiterates that Article 6 § 1 imposes on the Contracting States the
duty to organise their legal systems in such a way that their courts can meet
each of the requirements of that provision, including the obligation to hear
cases within a reasonable time (see Scordino, cited above, § 183;
Cocchiarella, cited above, § 74; Duclos, cited above, p. 2181, § 55; Muti
v. Italy, judgment of 23 March 1994, Series A no. 281-C, p. 57, § 15;
Caillot v. France, no. 36932/97, § 27, 4 June 1999; Herbolzheimer, cited
above, § 48; and Doran, cited above, § 47).

130. The Court considers that the case was not of a particularly complex
nature. It can, however, accept that its complexity increased from a
procedural standpoint when it became necessary, after the applicant had
fallen on his arm a further time in January 1993, to seek the opinion of
several medical experts as to whether and to what extent the 1982 accident
had caused him physical and mental damage.

131. With regard to the applicant’s conduct, the Court notes that he
repeatedly asked for extensions of the time he had been given and on four
occasions applied for one or more of the Regional Court judges dealing with
his case to withdraw. He also requested additional expert opinions on
several occasions and objected to three experts, going so far as to seek the
institution of disciplinary proceedings against at least one of them.
Furthermore, although he was represented by counsel, he frequently
contacted the Regional Court personally, either in writing or by telephone.
In addition, he ultimately withdrew his consent, which he had given orally
at the hearing of 9 July 2001 in the Regional Court, for the evidence before
the Social Court of Appeal to be added to the case file. To that extent,
therefore, the applicant contributed to the delays observed. He cannot, on
the other hand, be criticised for taking advantage of certain remedies
available to him under German law, although the national authorities cannot
be held responsible for the resulting increase in the length of the
proceedings.

132. With regard to the conduct of the Regional Court, the Court accepts
that a certain amount of time was necessary for the production of expert
reports. It considers, however, that, even taking into account the fact that the
Regional Court had to choose the necessary experts carefully in order to
obtain conclusive findings, the overall time it took to do so exceeded a
reasonable length. Furthermore, on several occasions during the proceedings
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the parties exchanged observations without any particular steps being taken
by the Regional Court. It should also be noted that although representation
by counsel was compulsory, the applicant was able to submit a large
number of requests personally. In the Government’s submission, the
Regional Court was required to take them into consideration because, for
example, an application for a judge to withdraw can be lodged without the
intervention of a lawyer. However, the delays caused by the four
applications to that effect cannot in themselves account for the length of the
proceedings. The Court considers that the Government have not adequately
shown that the Regional Court did not have sufficient means available to
prevent the applicant from filing so many personal observations, seeing that
most of them did not concern objections to judges.

133. As to what was at stake for the parties in the dispute, the Court
observes that the proceedings concerned a claim for damages and for a
pension in respect of the damage resulting from the accident and that they
accordingly did not belong to a category that by its nature calls for special
expedition (such as custody of children (see Niederboster v. Germany,
no. 39547/98, § 33, ECHR 2003-IV), civil status and capacity (see Mikuli¢
v. Croatia, no. 53176/99, § 44, ECHR 2002-I) or labour disputes (see
Frydlender, cited above, § 45)). It further notes that the cyclist’s and
Hanover City Council’s insurance companies have paid the applicant
various amounts in respect of non-pecuniary and pecuniary damage.
Nevertheless, it cannot ignore the fact that the court action brought by the
applicant in September 1989 has, after more than sixteen and a half years,
still not given rise to a final judicial decision.

134. The Court accordingly concludes that, notwithstanding the
applicant’s conduct and all the circumstances relied on by the Government,
the length of the proceedings has exceeded a reasonable time for the
purposes of Article 6 § 1 of the Convention. There has therefore been a
violation of that provision.

IV. ARTICLES 46 AND 41 OF THE CONVENTION

A. Article 46 of the Convention

135. Article 46 of the Convention provides:

“l. The High Contracting Parties undertake to abide by the final judgment of the
Court in any case to which they are parties.

2. The final judgment of the Court shall be transmitted to the Committee of
Ministers, which shall supervise its execution.”

136. The Court’s above findings suggest that the remedies available in
the German legal system do not afford litigants an effective means of
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complaining of the length of pending civil proceedings and therefore do not
comply with the Convention.

137. The Court reiterates that, in accordance with Article 46 of the
Convention, a finding of a violation imposes on the respondent State a legal
obligation not just to pay those concerned the sums awarded by way of just
satisfaction under Article 41, but also to select, subject to supervision by the
Committee of Ministers, the general and/or, if appropriate, individual
measures to be adopted in their domestic legal order to put an end to the
violation found by the Court and to redress so far as possible the effects (see
Broniowski v. Poland [GC], no. 31443/96, § 192, ECHR 2004-V).

138. The Court has taken due note of the bill, tabled shortly before the
parliamentary elections of 18 September 2005, to introduce in German
written law a new remedy in respect of inaction. According to the
Government, this remedy, the creation of which was felt to be necessary in
the light of the Court’s judgment in Kudta, will ease the Federal
Constitutional Court’s caseload in that complaints about the length of
proceedings will in future have to be submitted to the court dealing with the
case or, if that court refuses to take steps to expedite the proceedings, to an
appellate court.

The Court considers in this connection that the Government, in opting for
a preventive remedy, have taken the approach most in keeping with the
spirit of the protection system set up by the Convention since the new
remedy will deal with the root cause of the length-of-proceedings problem
and appears more likely to offer litigants adequate protection than
compensatory remedies, which merely allow action to be taken a posteriori
(see Scordino, cited above, § 183, and Cocchiarella, cited above, § 74).

139. The Court welcomes this initiative, finding no reason to conclude
that it has been abandoned, and encourages the speedy enactment of a law
containing the proposals set out in the bill in question. It therefore considers
it unnecessary to indicate any general measures at national level that could
be called for in the execution of this judgment (see Sejdovic v. Italy [GC],
no. 56581/00, §§ 121-124, ECHR 2006-...).
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B. Article 41 of the Convention

140. Under Article 41 of the Convention,

“If the Court finds that there has been a violation of the Convention or the Protocols
thereto, and if the internal law of the High Contracting Party concerned allows only
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to
the injured party.”

1. Damage

141. The applicant claimed EUR 826,328, plus 7% interest, for loss of
earnings. Referring to his training in information technology, he submitted
that he would have been able to earn EUR 35,000 per annum as a systems
analyst. He further claimed EUR 17,500,000, plus 7% interest, for loss of
profit (lucrum cessans) in relation to marketing schemes for a number of
products aimed at the Turkish market which he stated that he had been
unable to carry out in the absence of a judgment by the Regional Court. The
award by the Regional Court of the compensation sought would have
allowed him to fund those projects. The applicant claimed a further sum of
EUR 170,000 in respect of the interest payable, in his submission, on the
amount to which he was entitled in order to avoid depreciation over time.
Lastly, in respect of non-pecuniary damage, the applicant sought EUR
300,000 on account of his accident in 1982 and EUR 100,000 for the
excessive length of the proceedings in the Regional Court, which he claimed
had caused him permanent stress and severe depression. He had lost all
confidence in the German authorities, which were persecuting him on
account of the compensation claims he had brought in the domestic courts
and had instituted criminal proceedings against him.

142. The Government contended that if the Court were to find a
violation of the Convention, that would in itself constitute sufficient just
satisfaction.

They argued that the applicant’s claims were excessive and contrary to
the purpose of Article 41. In their submission, there was no causal link
between the alleged violations of Article 6 § 1 and Article 13 of the
Convention and any of the pecuniary damage alleged by the applicant, who
was in fact seeking to be treated as though the domestic courts had found in
his favour and had allowed his claims for compensation in full.

143. As regards non-pecuniary damage, the Government submitted that
the amount claimed by the applicant was excessive and that the Court
should adhere to its case-law on the subject.

144. The Court observes that the pecuniary damage alleged was not
caused either by the length of the proceedings in the Regional Court or by
the lack of an effective remedy in that regard. In particular, it cannot
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speculate as to what the outcome of the proceedings would have been had
they satisfied the requirements of Article 6 § 1, as to their length, and
Article 13 of the Convention (see Bayrak v. Germany, no. 27937/95, § 38,
20 December 2001; Perote Pellon v. Spain, no. 45238/99, § 358,
25 July 2002; and Storck v. Germany, no. 61603/00, § 176, ECHR 2005-V).
It points out that the question whether the Hanover Regional Court’s
conclusions were well-founded is not part of the subject matter of this
application. Accordingly, it considers that no award can be made to the
applicant under this head.

145. With regard to non-pecuniary damage, the Court considers,
contrary to the Government, that the finding of a violation of Article 6 § 1
and Article 13 of the Convention would not constitute sufficient just
satisfaction for the damage sustained by the applicant. However, it considers
that the sum claimed is excessive. Making its assessment on an equitable
basis, as required by Article 41 of the Convention, and having regard to the
nature of the Convention violations it has found, the Court awards the
applicant EUR 10,000 under this head.

2. Costs and expenses

146. The applicant sought EUR 3,929.69 in respect of the domestic
proceedings, comprising EUR 717.80 for the expert report of
6 November 1997 (see paragraph 21 above); EUR 711.89 for legal fees
incurred in bringing the action for damages against the State; and a lump
sum of EUR 2,500 for sundry expenses (telecommunications and
correspondence with his lawyers and the Regional Court, travel and
photocopying).

In respect of the proceedings before the Court he sought EUR 6,208.20,
an amount corresponding to his lawyer’s fees, his lawyer’s expenses in
connection with attending the hearing, and translation costs.

The applicant further claimed EUR 300 for the costs he had incurred in
attending the hearing before the Court and a lump sum of EUR 150 for
correspondence and sundry expenses.

147. The Government objected to the reimbursement of the costs
relating to the expert report, which would have been incurred in any event,
irrespective of the length of the proceedings. They also submitted that the
legal fees relating to the action for damages against the State had been
incurred not because of the length of the proceedings but because the
application for legal aid in order to bring the action had been ill-founded.

148. With regard to the sums claimed in respect of the costs of the
proceedings in the domestic courts, the Court considers that they are
justified with the exception of the sum claimed in connection with the
expert report, which does not relate to the violations it has found, and the
lump sums of EUR 2,500 and EUR 150, which have not been substantiated.
However, seeing that in length-of-proceedings cases the protracted
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examination of a case beyond a “reasonable time” involves an increase in
the applicant’s costs (see Bouilly v. France, no. 38952/97, § 33,
7 December 1999, and Maurer v. Austria, no. 50110/99, § 27,
17 January 2002), it does not find it unreasonable to make an award of
EUR 250 under this head. It therefore awards a total of EUR 961.89 for the
costs relating to the proceedings in Germany.

149. With regard to the costs incurred in the proceedings before it, the
Court awards EUR 6,208.20 less the sums already received under this head
in legal aid (EUR 2,497.20), making a total of EUR 3,711. It points out that
the applicant’s travel expenses for attending the hearing were covered by
the award of legal aid.

3. Default interest

150. The Court considers it appropriate that the default interest should
be based on the marginal lending rate of the European Central Bank, to
which should be added three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Holds that there has been a violation of Article 13 of the Convention;
2. Dismisses in consequence the Government’s preliminary objection;
3. Holds that there has been a violation of Article 6 § 1 of the Convention;

4. Holds
(a) that the respondent State is to pay the applicant, within three
months, the following amounts:
(1) EUR 10,000 (ten thousand euros) in respect of non-pecuniary
damage;
(i1)) EUR 4,672.89 (four thousand six hundred and seventy-two
euros and eighty-nine cents) in respect of costs and expenses;
(iii) any tax that may be chargeable on the above amounts;
(b) that from the expiry of the above-mentioned three months until
settlement simple interest shall be payable on the above amounts at a
rate equal to the marginal lending rate of the European Central Bank
during the default period plus three percentage points;

5. Dismisses the remainder of the applicant’s claim for just satisfaction.

Done in English and in French, and delivered at a public hearing in the
Human Rights Building, Strasbourg, on 8 June 2006.
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